ABSTRACT : While customary law is capable of creating universally binding rules, the rules that govern its formation allow states to gain an exemption from emerging norms of customary law by remaining persistent objectors. This form of objection requires the objecting state to take express action to oppose an emerging practice by making its objections widely known before the practice solidifies into a binding rule of custo m. Likewise, after the custom is formed states have an opportunity to express an objection or depart from it. In this latter case, the departing state does not obtain an exemption from the binding custom unless other states acquiesce to its departure. We model the effects of persistent objector and subsequent objector doctrines in the formation and change of customary law when heterogeneous states are involved.
customary law rests on the implied consent of states. States express their consent to be bound by a given customary rule though their own actions or practices. The process of custom formation has struggled with the vexing question of how to promote stability and reliance on customary law, while preserving the voluntary support of customary law in the fluid environment of international relations. The balance between stability and change in international customary law becomes particularly complex in the face of diverse states' preferences and changed circumstances over time.
The rules that govern the formation and application of international customary law have themselves been the product of customary evolution. The process of custom formation is capable of creating universally binding rules. At the same time, this process contemplates ways for unwilling states to gain exemption from emerging or existing rules of customary law.
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In this paper we model the process of customary law formation and consider two legal doctrines that allow states to avoid the binding force of intern ational customary law: the persistent objector and subsequent objector doctrines. The first doctrine gives objecting states an opportunity to avoid, partially or entirely, the binding force of an international norm by objecting to it. Under the subsequent objector doctrine, states can gain an exemption to depart from an existing rule of customary law only by securing the acquiescence of other states. This paper considers the effects of these two doctrines when heterogeneous states are involved. The economic model reveals that the persistent and subsequent objector doctrines minimize the impact of strategic objections and departures from customary law, while maintaining the flexibility necessary for adapting custom to changed circumstances over time. By doing so, these international law doctrines effectively balance opposing needs for stability and change in the evolution of custom, while preserving the voluntary basis of international customary law.
Section 1 provides a stylized explanation of the rules that govern the formation of international customary law and the role of the persistent objector doctrine in the formation of custom. Section 2 models custom formation when states have an opportunity to opt out of emerging customs by invoking the persistent objector doctrine. Section 3 considers the role of the subsequent objector doctrine in custom formation. Section 4 extends the model to examine the workings of the subsequent objector doctrine. Section 5 compares the effects of the two doctrines on custom for mation.
International Customary Law and Persistent Objector Doctrines
Relatively few principles govern the formation of customary law. The theory of customary law defines custom as a practice that emerges outside of legal constraints and which indiv iduals, organizations, and states follow in the course of their interactions, out of a sense of legal obligation. 
Principles on the Formation of General International Customary Law
When resolution of a dispute requires application of international customary law, an international tribunal verifies the presence of two formative elements of a custom. These elements are generally referred to as the "quantitative" element of practice, and the "qualitative" element of opinion juris. When both elements are present, the international practice gains the status of international customary law and states are considered bound by the resulting custom.
With respect to the first formative element, the emergence of an international customary law requires the presence of a stable and fairly uniform international practice with which many states have consistently complied. A time limit for compliance is not defined; however, a long duration helps to establish that compliance with the practice was consistent, and also helps to clarify the context and meaning of the practice. 3 Further, the practice should emerge from the spontaneous and uncoerced behavior of states. Restatements of international law refer to the consistency and generality of the customary practice. The consistency requirement is not met if it is impossible to identify a general practice because of fluctuations in behavior. 4 More recent cases in international law restate the uniformity requirement in terms of increasing and widespread acceptance, allowin g special consideration for emerging norms (or local clusters of multilateral practice) that are expected to become widespread over time.
The second formative element is generally identified by the phrase opinio juris ac necessitatis, which describes the requirement that the customary action be perceived by states as fulfilling an essential norm of social conduct. 5 According to the opinion juris requirement, states must act with the belief that the applied practice is undertaken to fulfill an underlying legal 4 obligation, and that the practice is not followed by the state out of convenience or diplomatic courtesy during a certain period of time. This requirement is aimed at insuring that customary law results from a general consensus of states, rather than from an occasional and unqualified convergence of state practice. 6
Persistent Objector Doctrines and Special International Customary Law
In a multilateral setting, the formative elements of a custom may be present only for a subset of states, or only for a limited portion of the international practice. International law has developed legal doctrines that govern the workings of customary law when states have different levels of participation in a customary practice or when states have outright opposed an emerging custom. While customary law is capable of creating universally binding rules, for a fuller understanding of the process of international customary law formation, it is important to consider the possibility that some states may attempt to gain exemption from emerging rules of general customary law by fully opposing a nascent custom or may trigger a special bilateral custom by partially opposing the nascent custom and complying with a lower behavioral standard.
Some states have successfully argued that if they persistently object to an emerging rule of customary law, if and when a rule is formed it cannot be applied against them. These claims led to the gradual recognition of a principle known as the persistent objector doctrine, allowing states to opt out of a new and otherwise universal rule of international customary law by remaining persistent objectors (Brownlie, 1990, p. 10; Kontou, 1994, p. 4; Stein, 1985, p. 457; and Wolfke, 1993, p. 66) . 7 Objection to an emerging custom may be full or partial. Full objection signifies that the state does not accept and does not wish to become bound by any part of the emerging custom. A partial objection implies acceptance of some part of the custom. Partial objection is generally found when states object by articulating or implementing a different rule 6 Asylum and diplomatic immunity rules are among the oldest examples of customs that emer ged in line with these requirements. Already in ancient Greece the practices of granting asylum for political reasons and giving immunity to diplomatic missionaries were accompanied by the belief that those practices fulfilled a fundamental necessity of international relations, given the fact that their violation would have seriously undermined the stability of peaceful relations of states. See Kelley (1992) 7 For further discussion of the persistent objector doctrines in international customary law see also Akehurst (1974-75) and Charney (1985) . For a dissenting view on the legality and desirability of the persistent objector's exemption from customary law, see D'Amato (forthcoming) .
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which they consider preferable to the emerging custom. Full persistent objection leads to a complete exemption from the emerging custom, while partial objection leads to a partial exemption from the rule. Once the custom solidifies, the portion of the custom that was not objected to binds the partial persistent objector.
Feasibility of the persistent objector doctrine was explicitly supported by two well -known cases decided by the International Court of J ustice. In Columbia v. Peru, the Columbian embassy granted political asylum to a Peruvian national who was a leader of a military rebellion in Peru.
The Peruvian government argued that the grant of asylum violated both a 1911 extradition treaty and a rule of customary law. The court ruled in favor of Peru, stating that Colombia failed to establish existence of a custom which permits the state granting diplomatic asylum to unilaterally define an offense as political. The court stated that since Peru did not ratify the treaty in question and specifically repudiated the asylum provisions, it would only be bound by international customary law. The customary rule governing asylum was however found not enforceable against Peru, because Peru persistently objected to such custom during its formative stage.
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Similarly, in United Kingdom v. Norway, the court ruled that because the government of Norway had consistently opposed the territorial fishing zone regime, Norway was a persistent objector and therefore not bound by such customs.
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To successfully invoke the persistent objector doctrine two elements must be met. First, the objecting state must oppose an emerging customary practice by making its objections widely known before the practice solidifies into a binding rule of custom. Thus, the state must clearly object to the law from the moment of its conception or from the moment the state learns about any relevant practice or declaration that may lead to the establishment of a custom. The objection can be expressed in the form of statements, votes, or protests or can be implied by "abstaining from practice or adhering to a different practice" (Viller, 1985, p.15) . 10 Second, the objection to a practice must be consistent. Thus, the state must clearly object to the law from the beginning and continue to do so throughout its formation and beyond (Loschin, 1996, p. 150 
Uniformity and Diversity in Customary Law
Traditionally, influence of the persistent objector doctrine on formation of international customary law was quite limited (Stein, 1985) . In the past the doctrine was rarely applied; states that did not want to follow a rule simply attempted to refute its existence. Recent decades have seen a growing amount of official documentation concerning the existence and content of customary law (judgments of international courts, writing of publicists, or declaratory tr eaties).
With increased awareness by the international community and non-governmental organizations of existing international customs, states cannot easily confute an existing customary rule and invoke the persistent objector doctrines to avoid the binding force of existing custom.
The greater accessibility and verifiability of general customary law has thus given momentum to the persistent objector doctrine in the practice of international law (Loschin, 1996, pp. 151-153) . The persistent objector doctrine offers a dissenting state a way to avoid being bound by specific emerging customs, while reaffirming the legitimacy of the underlying customary law process at the same time.
11 Jus cogens encompasses peremptory rules that serve the most fundamental interests of the international community and that should be obeyed by all states without exception (Loschin, 1996, pp. 158-163) . Jus cogens principles cannot be overriden by the persistent objector doctrine because jus cogens stands for fundamental and essential norms of justice which no state can be allowed to disobey (McClane, 1989, p. 25) . 12 The reason that newly independent states are given time to gain the status of a persistent objector is the necessity to support a newly independent state's sovereignty and equality (Viller, 1985, pp. 16-17) .
The Formation of Custom with Persistent Objectors
In the recent law and economics literature, attention has been devoted to the emergence, sustainability, and change of international customary law Posner, 1999 and 2000; Fon and Parisi, 2002 13 Before practices mature into a custom, states face a voluntary participation problem similar to that studied by Fon and Parisi (2002) . They investigated bilateral custom under reciprocity and discussed the ability of custom formation to generate Kaldor-Hicks efficient customs. This paper extends those findings to persistent objector and subsequent objector doctrines.
14 The interpretation of probabilities α i and β i can be illustrated by the followin g example. Imagine that a customary rule imposes an affirmative duty on coastal states to rescue foreign vessels within a range of 200 miles from the state's coastline. Then α i represents the probability that state i 's vessels may need rescue and benefit from the customary rescue rule. This probability depends on the number of vessels that fly state i 's flag when navigating the high seas. β i represents the probability that state i may be called upon to rescue other states' vessels. This probability depends on the extent of state i 's coastline and navigation routes in its proximity.
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conduct from other states. Assuming that the state has a discount rate r ( r > 0 ), the ideal level of custom participation for state i is identified by solving the following problem:
The ideal level of custom participation chosen by state i is thus:
and the payoff achievable under t he custom for state i is:
Note that if states are homogeneous, so that each state faces the same probabilities, costs, benefits, and participation constraints, then th e interests of all states converge. Each state desires
, and no state has an incentive to become a persistent objector.
The presence of heterogeneous states implies that participating states may have different views on the desirability and content of the custom. The persistent objector doctrine provides a mechanism through which the different actions and objections of the states are brought together to generate a rule of custom.
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When a typical heterogeneous state i chooses not to participate in the emerging custom, the alternative for the state is to continue its undertakings in the absence of a recognized rule. In many instances the no-custom regime implies adopting a "self -help" approach. In the absence of custom, the state faces the cost of its own effort each time it seeks to obtain a benefit for itself, and the probabilities of supplying and receiving help thus equal α i .
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Generally speaking, we assume t hat the costs faced by the state in a no-custom regime are a e i i 2 , which differ from costs faced by the state under the custom. 19 We assume that the benefit received is the same and equals be i . Given these assump tions, the custom -participation problem faced by state i depends on solving the following problem. States may gain an exemption from customary law by persistently objecting to an emerging customary practice. Objection can be full or partial. Objection is full when a state is altogether unwilling to join the custom, whatever its co ntent. Objection is partial when a state is willing to join the custom, but prefers a level of effort lower than that required by the emerging custom. 20 Consider the behavior of two groups of states. The first group of states desires a lower level of obligation than that required by the custom. Conversely, the other group of states prefers a higher level of obligation than the emerging custom would deliver.
First, take the case in which the ideal level of custom participation e i for state i is less than the emerging custom obligation level e C . Should state i decide to join the custom, it would never choose full participation, given the opportunity to obtain partial exemption via the persistent objector doctrine. This is true because the payoff obtainable at the privately optimal e i own coastline, without the assistance of other states in closer proximity to the accident. Under the self -help regime, states must assist their own vessels each time they are in trouble. 19 This can be easily understood in the rescue example. The cost of rescuing a ship far from the state's coastline is different from the cost to the state of rescuing a foreign vessel in the proximity of its coast. 20 As a second-best solution, in the face of a persistent objection, other states take advantage of the reciprocal effects of a unilateral objection, allowing them to adopt the same customary level against the objecting state. In t his context, the persistent objector doctrine constitutes an example of weak reciprocity studied in Fon and Parisi (2003) .
is higher than that obtained by full adherence to the custom e C . ( ) , the payoff under the no-custom regime is higher than the payoff from joining the custom. State i therefore fully objects to the custom.
Substituting the values found in (3) and (5) The above analysis brings to light some interesting results. First, different categories of states may choose to opt out of an emerging custom. Full objection is a rational strategy not only for states that consider the emerging custom excessively burdensome, but also for states that like 21 If the probability ratio of receiving benefit and performing under custom α β i i is small, state i is less likely to receive a benefit than to face the burden of future implementation of the custom. State i can be considered a low benefit or high cost state. Thus, in this case it is more likely for state i to fully oppose the custom. 11 the custom but want more of it. Some states agree with the spirit of the custom but are not satisfied with the emerging rule because they would like a custom with a gr eater level of obligation. Some of these states may be better off opting for a no -custom regime and addressing the issue on their own. The payoff in a no-custom regime represents the opportunity cost of custom participation identified in (5). This opportunity cost will likely be larger for stronger states that face lower cost, a i , and which may have greater opportunities to stand alone and generate benefits for themselves in the absence of international cooperation. For those states customary cooperation is less indispensable than for other states that have less opportunity to address the underlying need by acting on their own. Given the lower payoff obtainable in a nocustom regime, weaker states facing higher costs may be more willing to go along with an emerging custom that does not correspond to their ideal level.
Second, the likelihood of participation in a less than ideal custom depends on the ratio of the probabilities of being on the receiving side versus the giving side of the customary relationship in future time periods. States that are more likely to benefit from the custom than to be burdened by it are more likely to participate in the custom, even though the custom does not correspond to their ideal optimum.
Finally, the level of objection would differ if states had to formulate objections at the time they were called upon to comply with the custom. In this model we do not include the initial cost of custom compliance because the persistent obje ctor doctrine requires the objection to be "consistent" (i.e., states' objections should be formulated ex ante, rather than when states are called upon to perform a custom obligation). The legal requirement of "consistency" is thus instrumental to avoid manipulation of the content of the custom by a state's myopic strategic objection. If allowed to formulate objections when compliance is due, states might be tempted to corrode the mutual long-term benefits of the custom to avoid immediate compliance costs. This would compromise the ability of the custom process to generate desirable levels of legal obligations.
Subsequent Objector Doctrines in International Customary Law
According to traditional international law, states can object to a norm of international customary law only during its emergence. This traditional approach provides an opt -out opportunity during the formative phase of a custom but provides no flexibility for subsequent adaptation of custom to the changing needs of the international community over time. In the context of multilateral customs, international law practice has gradually developed doctrines to avoid excessive rigidity of international customary law. One such doctrine, resulting from the application of the long -standing principle of rebus sic stantibus to customary law, allows states to depart from international law in the face of fundamental changes in the state of affairs that led to the original legal obligation (Kontou, 1994) . 23 Given their limited verifiability, changes to individual states' costs and benefits are not covered by the rebus sic stantibus principle. Likewise, states are not allowed to invoke changes in internal laws or policies as a justification for a unilateral departure from international customary law. 24 Departures from customary law that are not supported by the rebus sic stantibus principle may nevertheless find limited accommodation in the subsequent objector doctrine (Brownlie, 1990 ).
The subsequent objector doctrine addresses situations where a state (the "subsequent objector" state) objects or departs from a customary rule after its formation, as opposed to 22 See Wolfke (1993, p. 66 ) "A state may certainly not unilaterally at will refuse the legal consequences of its previous consent to accept a practice as law . . .." 23 The rebus sic stantibus principle is often referred to as the law of changed circumstances. It allows a state to terminate an existing obligation on the grounds of fundamental and unforeseen changes in circumstances, as long as the changes were not caused by the state invoking the excuse (Bro wnlie, 1990) . 24 A fundamental change in circumstances may be the basis of an exemption from international law only if it increases "the burden of the obligations to be executed to the extent of rendering the performance something essentially different from that originally undertaken". Fisheries Jurisdiction Case (1973).
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objecting to the rule during its emergence, as in the persistent objector case. The subsequent objector doctrine provides rules to govern the array of possibilities contained between these limiting cases. Specifically, when defection is not widespread and i t is not possible to identify a new emerging general custom, the effects of the subsequent objector's actions depend on specific relationships with the opposing states. The subsequent objector doctrine specifies that in the face of a unilateral departure f rom an existing custom, a subsequent objector can only gain an exemption from a rule of customary law if, and to the extent that, its departure is not opposed by other states. Since the reactions of the other states may differ from one another, application of the subsequent objector doctrine leads to the creation of "a network of special relations based on opposability, acquiescence, and historic title" (Brownlie, 1990, p. 5 
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homogeneous states acting under an established custom. This stylized simplification ensures that when the custom emerges, no state has an incentive to become a persistent objector. In particular, each state faces the same probability of receiving benefit α , the probability of being burdened by the custom obligation β , the same discount rate r , and the same benefit and cost from participation in the custom, be and ae 2 . Thus, each homogeneous state i is confronted with the forward-looking problem before the practice consolidates to a custom:
and each state chooses the following effort level:
Given homogeneity of the states, the effort level Just as a state may become a subsequent objector for various reasons, different factors influence the reactions of second-, third-, and other first-party states to a proposed departure of a subsequent objector. 31 We first consider the case of no exogenous changes in the circumstances of all states. Then we assume unif orm changes in the circumstances of all states. Finally, we study the subsequent objector doctrine given asymmetric changes in the circumstances of all states.
Strategic departures, subsequent objector doctrine, and opposition from other states
Consider the case in which probabilities, benefits and costs associated with the expected 
The privately optimal effort of the first-party state now differs from the existing customary obligation:
Since α β α β ( ) r + < , from (9) and (7) we see that e e 1 < * . The first-party state wishes to depart from the existing rule of custom and is willing to lower the future customary obligations for all participants in light of its current situation. Although e 1 is first-best for the subsequent objector state, any value less than the original customary rule e * is better than e * , as long as it is greater than e 1 . Thus, in proposing a departure from the existing custom, the subsequent objector effectively puts a lower bound on the acceptable level of custom at e 1 . A typical third-party state acquiesces to the first -party state's departure from an existing custom only if the resulting change to the custom yields a total payoff that exceeds the payoff obtainable under the current rule. Since there is no obligation to comply in the current period, there are no immediate benefits to be gained, and no change occurred, the third-party state's problem does not change. That is, the problem confronting the third -party state is again given in (6) and the existing customary level of effort given in ( 7) remains optimal to the third-party state.
The third-party state continues to find the existing custom obligation privately optimal:
e e 3 = * .
This means that in the absence of changes to the exog enous variables, a third-party state opposes the subsequent objector state's departure.
Similar to a third-party state, a second-party state acquiesces to another state's departure from an existing custom only if the resulting change in custom yields a total payoff at least as large as the payoff obtainable under the current custom. Although there are no changes to the circumstances of the second-party state, this state derives an immediate benefit from the subsequent objector's fulfillment of the customar y obligation in the current period. Thus, the problem confronting the second-party state is no longer given by (6). Instead, it is the following: max ( ) e P be r be ae
This means that the desired custom for the third-party state is characterized by effort level:
Given the expectation of an immediate benefit from the other state's compliance with the custom, the second-party state desires a level of effort e 2 that is larger than the one required by existing customary law e b a
. The second-party state opposes the subsequent objector state's departure to a level lower than e * .
Affected by strategic and myopic considerations, a second-party state opposes more strongly an objector's departure than does a neutral third -party bystander, as can be seen from the fact that e e e 
Strategic non-acquiescence and the inertia of customary law
After the formation of a custom, there may be changes to exogenous factors affecting the behavior of states. We next concentrate on a uniform change to all states that gives the firstparty state an additional reason to depart from the custom. Without loss of generality, assume that the cost of performing increases from a to ′ a for all states. Updating the problem confronting the first-party state and adjusting the effort level from (9) (9) when there are no exogenous changes in performance cost, the first-party state now has an incentive to depart from the custom by adopting a lower level than it would adopt in the absence of an increase in performance cost.
Given the rise in performance cost, the third-party state is also inclined to adopt a lower level of custom than before. Updating the optimal level of effort in ( 7), the third-party state now desires ′ e 3 where
Thus, induced by higher cost the third-party state consents to a change in custom by partially acquiescing to ′ e 3 . The customary obligations of two states towards one another can only be modified by the extent to which both implicitly agree to the change. Partial acquiescence by the third-party state to the subsequent objector therefore leads to a partial change in customar y law.
The content of the custom between the two states changes from the original customary value e * to ′ e 3 .
For the second-party state, the problem is similar to that considered previously, with an immediate benefit term. This time however the second-party state faces the same exogenous cost change faced by the other states. Adjusting (12) to the higher cost parameter ′ a , the optimal level of effort for the second-party state becomes: 33 In the presence of uniform exogenous changes to the states, optimal effort levels are denoted with a prime. 34 Naturally, a uniform change for all states can have a mitigating effect on the subsequent objector's departure. For example, if the cost of performing has decreased, the first -party state is induced to undertake a higher level of effort. This counteracts the need for the first -party state to minimize the effort level to reduce the immediate burden of compliance. Likewise, the decrease in cost also has different impacts on second-and third-party states. We concentrate on the case where it is more likely for the existing custom to erode.
Comparing the level of effort in (15) with the existing customary level e b a
, it is not clear whether ′ e 2 or e * is larger; the immediate benefit has a positive impact on the level of effort while the increase in future performance cost has a negative impact. When ′ e 2 is greater than or equal to e * , the second-party state opposes the subsequent objector's departure. This prevents any change in the custom governing the relationship between the first-and second-party state.
When ′ e 2 is less than e * , given that ′ e 2 in (15) is greater than ′ e 1 in (13), the second-party state only partially opposes the subsequent objector's departure. Hence, the content of the custom between the two states changes from the original customary value e * to ′ e 2 .
To conclude, when all states face a uniform increas e in performance cost, there is a partial convergence of interests between the subsequent objector and the third-party state. The subsequent objector's departure from the current custom is motivated by the attempt to reduce the burden of immediate complia nce and to minimize the impact of higher compliance costs in the future. The third-party state shares the motive to reduce the impact of higher compliance costs in the future. Thus the subsequent objector has incentives to depart more extensively from the existing custom than the third-party state would likely allow.
For the second-party state, the net effect of an exogenous change in costs depends on whether the presence of an immediate benefit for the second-party state is offset by the increase in future performance cost. If the impact of immediate benefit dominates, the second -party state is either content with the current customary rule or wants a level of custom higher than the current level. The second-party state opposes any departure by the subs equent objector from the current custom, and the relationship between the two states remains governed by the existing customary rule. If the impact induced by the increase in future performance cost dominates, the second-party state's private optimum falls below the existing customary law. Still, the secondparty state's private optimum is greater than the level preferred by the subsequent objector. In this case a partial convergence between the interests of the subsequent objector state and the second-party state takes place. The second-party state foregoes part of the immediate benefit 21 from the custom by providing partial acquiescence. The custom governing the relationship between the two states changes from the existing customary law to the level desir ed by secondparty state.
The above analysis reveals a potential factor of inertia in the process of custom formation. When exogenous changes affect the states' ideal levels of customary law, the adaptation of customary law to such changes in circumstances may be hindered by opposition from second-party states. Second-party states may oppose the subsequent objector's departure not so much because they value the current custom, but because they are attracted by the immediate benefit from custom compliance. This further justifies the workings of the subsequent objector doctrine, allowing the bilateral obligations of first -and third-party states to adapt to changed circumstances in spite of second-party states' opposition.
The adaptation of custom to changed circumstances
We end our analysis of the subsequent objector doctrine by considering the case of asymmetric exogenous changes for the states involved. Start by assuming that the subsequent objector chooses a level of departure effort 1 e ′ ′ less than existing customary law e * , either for strategic reasons or for reasons induced by environmental changes.
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In the face of the persistent objector's departure from current custom, the problems confronting a second-party state and a third-party state are similar, except for the extra immediate benefit factor enjoyed by the second -party state. Without loss of generality, we only consider the specific problem confronting a third-party state in detail. With primes indicating new values for the parameters, the problem confronting the third-party state is:
The optimal level of effort for the third-party state is given by:
22
Recall that a state acquiesces to another state's departure from an existing custom if the resulting change to the custom yields a total payoff that is higher than the payoff obtainable under the current rule. This lack of acquiescence implies that the relationship be tween the two states remains governed by the existing customary rule e * and that any departure from the rule is treated as a breach of international customary law.
Change and Stability in Customary Law
The economic models of c ustom formation presented in this paper illustrate how existing legal principles are instrumental to securing consensus in the formation and transformation of custom. Customary rules cannot be enforced against states that have opposed a given custom from its inception. Similarly unilateral departures from existing customary law can exempt from legal obligations only with the acquiescence of other states. These results are consistent with the traditional wisdom according to which custom is an effective source of international law when homogeneous states are involved, but that alternative sources such as treaty law may be better instruments for the pursuit of first best outcomes when heterogeneous parties are involved.
A comparison between the results achieved under persistent objector and subsequent objector regimes reveals that when acting in a timely fashion, high cost states have an advantage over low cost states. Persistent objectors can gain a partial or full exemption from an emerging custom. High cost states can effectively control the level of custom formation, at least with respect to their networks of bilateral relations with other states. In the face of a persistent objection, low cost states can only invoke the general principle of reciprocity in international law, allowing them to adopt the same customary level against the objecting state when roles are reversed. In this context, the persistent objector doctrine constitutes an example of weak reciprocity, given that the reciprocal level of customary obligations corresponds to the lower level unilaterally desired by the persistent objector.
Opposite results hold when the objecting state fails to manifest its dissent in a timely fashion. In this case, high cost states can legitimately depart from custom only if the departure is accepted by low cost states through express endorsement or tacit acquiescence. Low cost states thus control change in the custom by having an opportunity to oppose other states' departure from a binding rule of customary law. In this context, the subsequent objector doctrine constitutes an example of strong reciprocity, since customary obligations are kept high by states that prefer higher levels and oppose the departure of the subsequent objector state.
It is generally believed that the more restrictive conditions of the subsequent objector doctrine promote stability and reliance in custom ary law. The economic model reveals that the subsequent objector doctrine also avoids strategic departures from existing custom motivated by myopic attempts to avoid the immediate costs of compliance with existing customary law.
Absent such restrictions the sustainability of customary law would be severely undermined. The general functionality of this doctrine, however, reveals its shortcomings when states that derive an immediate benefit from the custom are myopic and act strategically, opposing departures from existing custom. This may result in the survival of customs that no longer correspond to the values of the international community at large.
Conclusions
Given the absence of a world legislature and the cost involved with forming and ratifying multilateral treaties, customary law has played a fundamental role in governing relationships between sovereign states in both historical and modern settings. While customary law is capable of creating universally binding rules, the persistent and subsequent objector doctrines provide ways for states to gain exemptions from emerging or existing rules of customary law. According to the persistent objector doctrine, a state can gain an exemption from emerging norms of customary law by opposing an emerging cus tomary practice. The subsequent objector doctrine additionally allows a state to gain an exemption from a binding custom when its departure from the custom is met with acquiescence by other states.
The persistent and subsequent objector doctrines acquire particular importance when heterogeneous states are involved, since they provide criteria for determining the content of the 28 binding custom when states advocate different customary rules in the course of their interactions.
The economic analysis has shown that these processes of custom formation effectively discourage strategic objections and opportunistic departures from customary law, while leaving room for objections and departures that reflect differences in state preferences or changes in costs and benefits of custom compliance. These mechanisms, which are themselves the product of spontaneous evolution, provide flexibility for the gradual adaptation of custom to changing circumstances over time.
Future research should evaluate these fundamental principles of international law in conjunction with other practical considerations, such as the existence of reputational cost that states may face when objecting to customary law and the reputational cost that second -and thirdparty states may face when opposing another state's departure from an exiting custom. The practice of customary law is heavily affected by considerations of diplomatic and political expediency and such costs may create frictions and biases in the process of custom formation that are worthy of consideration. Further, if reputational costs differ from state to state, this may create a systematic advantage for states that place less weight on reputation. The process of custom formation is further affected by free-riding and opportunistic behavior by second -and third-party states, none of which fully internalizes the benefit of monitoring other states' compliance with custom. Thus when states face a private cost in opposing departures from customary law and generate a public benefit for the in ternational community a public good problem may arise. As a result states may fail to oppose other states' departures more often than is desirable for the world community as a whole. Future research should verify the relevance of this analysis for understanding other social and legal settings where social norms or customary rules are created through the spontaneous interaction of parties in society.
